CREGON NATURAL RESOURCES OJUN\d L
LAKE GANTY, GREAN | nt ervenor
| BLA 94- 605 Deci ded March 31, 1997

Appeal froma Decision of the Area Manager, Lakevi ew Resource A ea,
Qegon, Bureau of Land Managenent, inplenenting the Integrated Noxi ous Véed
Qntrol A an, Environnental Assessnment No. (R 93-013-03-01, pursuant to and
in accordance wth a June 6, 1994, Hnding of No S gnificant |npact.

Afirned.

1. Appeals: Generally--Rules of Practice: Appeal s:
Satenent of Reasons

An appellant is required by 43 CF R § 4.412 to
affirmatively state why the decision under appeal is
inerror. This requirenent is not satisfied if the
appel lant has nerely resubmtted previously submtted
comment s whi ch have been addressed in the deci si on
docunents, and fails to affirmativel y show why the
deci sion appeal ed fromis in error.

2. Environnental Quality: Environnental S atenents

A party chal l enging a FONS finding nust showthat the
determnation was premsed on a clear error of law a
denonstrabl e error of fact, or that the anal ysis failed
to consider a substantial environnental question of
nmaterial significance to the action for which the

anal ysis was prepared. Mere differences of opinion
provide no basis for reversal of BLMs Decision if it
I's reasonabl e and supported by the record on appeal .

APPEARANCES.  Vendel | Wod, South Central FHeld Representative, O egon
Natural Resources Qouncil, for Appellant; Ray Smms, for the Board of

Gonmi ssi oners, Lake Gounty, Qegon, Intervenor; Donald P. Lawon, Esq.,
Gfice of the Regional Solicitor, US Departnent of the Interior, for
the Bureau of Land Managenent .

(P N ON BY ADM N STRATI VE JUDGE MULLEN

The O egon Natural Resources ouncil (the Resources Gouncil) has
appeal ed a June 7, 1994, Decision issued by the Area Manager, Lakevi ew
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Resource Area, Oregon, Bureau of Land Managenent (BLMV), to inplenent a weed
control plan wthin the Lakevi ew Resource Area, Qegon. The Decision was
issued after a June 6, 1994, FHnding of No Sgnificant Inpact (FONS) for
the Integrated Noxi ous Véed Gontrol F an, which was based upon
Environnental Assessnent (EA) No. (R 93-013-03-01. The Resources Gouncil's
Satenent of Reasons (SOR on appeal al so contained a petition for a stay
of "all action on any proposed noxi ous weed spray activities," pendi ng
final decision on appeal .

The basis for BLMs actionis found in 43 US C 8 1903(b) (1994),
which reads in pertinent part: "(b) The Secretary shall nanage the
public rangel ands in accordance wth the Taylor Gazing Act (43 US C 315
315(0)), the Federal Land Policy and Managenent Act of 1976 (43 US C
[88] 1701-1782) and other applicable | aw consistent with the public
rangel ands i nprovenent programpursuant to this chapter.” The contenpl at ed
chemical herbicidal treatnment woul d be carried out by BLMconcurrently
w th chemical herbicidal treatnent on nearby private and Lake Gounty,
Qegon, lands in a coordi nated weed control project, pursuant to the
provi sions of the Garlson-Foley Act of 1968, Pub. L. No. 90-583, 82 Sat.
1146, 43 US C 88 1241, 1242, 1243 (1994), and the Federal Noxi ous Véed
Act of 1974, Pub. L. No. 93-629, 88 Sat. 2151, 7 US C § 2808 (1994).
| npl enenting regul ations are found at 43 CF. R § 4120.5-2.

The Departnent nust prepare an environnental assessnent record on
each range i nprovenent project authorized by 43 US C § 1903(b) (1994)
bef ore funds can be spent. If, based on the EA the Departnent determnes
that the project wll have a significant inpact on the quality of hunan
environnent, an environnental inpact statenent (BS prepared pursuant to
the National Environnental Policy Act is necessary. 43 US C § 1904(d)
(1994). However, if the Departnent finds that there is no significant
inpact and prepares a FONS, it may carry out the range i nprovenent project
w thout preparing an HS

The EA prepared for the Integrated Noxi ous Véed Gontrol H an approved
by the Area Manager describes the conbi nati on of nethods, including
physi cal (nechani cal, nanual , prescribed fire), chemcal, biologica, and
cultural, to control noxious speci es of weeds on BLM managed Federal | ands.
The weed control plan proposed for fiscal year 1994 would treat 500 acres
using biological control, 1/ 40 acres using physical control, 2/ and 307.8
acres using chemcal control. 3/ (EANo. (R93-013-03-01, Table 1, at 5.)

1/ Bological control is defined as "use of insects, pathogens, and
grazing." (EANo. (R93-013-03-01, at 3.)

2/ Physical control includes "hand pul | ing and hand grubbing wth hand
tools, collecting plant residue by baggi ng and burni ng or other proper
disposal." (EA No. R93-013-03-01, at 2.)

3/ Chemcal control includes "the use of herbicides and fertilizers." (EA
No. (R 93-013-03-01, at 3.)
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Four herbi ci des were proposed for chemical control: 2,4-D picloram
di canba, and gl yphosate. APPEND X 3, HERBI A OE DES G\ FEATURES,

Qh July 12, 1994, the Lake Qounty, Qegon, Board of Conm ssioners
petitioned for intervenor status and opposed the Resources Gouncil's
petition for stay, asserting that "to delay the inpl enentation of the BLM
[weed control] plan will result in the |loss of progress nade the past
several years in controlling and eventual | y eradicating certai n noxi ous
weeds." Lake Qounty filed a brief in support of its petition, which
states, in pertinent part:

As the noxi ous weed problemin Lake Gounty is serious and over
1/3 of the area of Lake Gounty is managed by BLM it is vitally
inportant to the citizens of Lake Gounty to have BLMparti ci pat e
effectively in a control program To control weeds on only
private | ands does not address the probl emadequat el y.

* * * * * * *

A though non-chenical neans may be available they are slowto
nake progress. Because of the scope of the problemit is
essential to use nore effective and faster neans.

* * * * * * *

The chenical s invol ved have been cl eared for the pl anned use when
the label is followed. Lake Gounty, which has been contracted to
apply the chemcal, enploys |icensed applicators. The program of
BLMis in conpliance wth BPA and USDA gui del i nes for herbicide
appl i cation and shoul d be al |l owed to conti nue.

Lake Gounty, Oregon, Letter dated July 12, 1994, requesting intervenor
st at us.

By OQder dated August 22, 1994, this Board granted Lake Qounty's
Petition to Intervene and denied the Resources QGouncil's Petition for S ay.

Inits June 23, 1994, SCR the Resources Gouncil argues that the
Lakevi ew Resource Area Manager's June 7, 1994, Decision is in error for
the fol |l ow ng reasons:

1. nh page 3 of the EA BLMacknow edges that a Pestici de
Wse Proposal (PUP) nust be acquired before "additional
her bi ci des, such as atrazine, clopyralid, tebuthiuron, triclopyr,
diuron, and chlorsulfuron...wll be available for use." BLM
shoul d not proceed with this decision while the agency is still
"under a court injunction for chemcal application under the FHS
for Vegetation Treatnent,” and before recei ving the approved PUPS
by the Jfice of Environnental Policy and Gonpliance' s
Departnental Pesticide Wrking Goup in Véshington, DC It is
premature to nake this decision and FONS at this tine.
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2. V¢ believe BLMto be incorrect by includi ng O canba
as anong the list of herbicides that BLMsays on page 3 of the
EA that are "approved for use on BLMadmnistered | ands...."
Enclosed is the Interior Departnent's "1993 (nost recent)

Qui dance For Pesticide Wse Proposals. Wiile 2,4,-D[sic]

di net hylamine salt, glyphosate and Fcloramare |isted anong

al ready approved chemicals, Dcanba is only |isted as approved
under B on page 2 for use by the Bureau of Indian Affairs "to
control brush on rangel and and non-cropl and areas not adj acent
to inhabited areas.” BLMdoes not have the sane approval under
itens A Cor D (which relates to pesticides which can be
applied on BLMIands w thout futher [sic] PUP approval .)

(Resources uncil's SR at 2.)

[1] The Resources Gouncil al so incorporates by reference the
contents of an April 4, 1994, letter to the Area Manager commenting on
BLMs March 4, 1994, draft EA for the Vded Gontrol Program In
adj udi cation of the Resources Gouncil's Appeal, we w il first address the
contents of the April 4, 1994, letter.

The Resources ouncil letter to the Area Manager consi sted of
11 pages of singl e-spaced type and cited published and unpubl i shed
opi nions describing the effects of the four herbicides identified for use
in the weed control program The Resources Gouncil alleged that the cited
findings "conpletely repudiate * * * [ten] assertions nade in the [draft]
EA" The Resources uncil then enunerated and di scussed the 10
assertions, identified and di scussed 18 additional specific points of
concern wth the draft EA and addressed several areas of general concern.
4/

By letter dated June 7, 1994, the Area Manager sent the final
I ntegrated Noxi ous Véed Gontrol Program Envi ronnental Assessnent (EA
No. (R 93-013-03-01) (including Appendix 4), the FONS, dated June 6, 1994,
and associ at ed Deci sion Record to the Resources Qouncil. The Area
Manager' s cover |etter acknow edged recei pt of the Resources Gouncil's
comments and stated: "Hve comment |etters were received on the draft EA
The comments were summari zed and a response was prepared (refer to
Appendi x 4). Many comments were incorporated into this updated EA
Changes are shown initalics.” Areviewof the final EA and Appendi x 4
indicates that the concerns set out in the Resources Gouncil's April 4,
1994, letter were addressed. Gertain of its concerns were addressed at
page 10 and on pages 13 through 17 of the final EA The Resources
Qounci | ''s concern that BLMdi scuss the dangers to those exposed to the
sprayi ng of specific conpounds of herbicides was answered at page 12,
paragraph 4, at pages 13 through 17,

4/  The Resources Qounci| al so asserted that it wshes "to incorporate by
reference the cooments made by * * * the Oregon Natural Desert Association
[ONDA." The ONDA's comments were not appended to the Resources Gouncil's
letter and are not found in the record.
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and in Appendix 3 of the final EA Additionally, the Resources Gouncil's
18 specific concerns were addressed in the fina EA (Resources Gounci l
Letter of Apr. 4, 1994, pages 5 through 11; final EA Appendi x 4. SUMARY
[CH COMENTS AND RESPONSES))

The Resources ouncil SCRnerely incorporates its April 4, 1994,
letter by reference. It does not object to or express specific concurs
regarding BLMs responses set out inthe final EA and it nmakes no effort
to show how t hose responses are in error. This Board has repeated y stated
that an appellant is required to point out affirmatively why the decision
under appeal is inerror. Qegon Natural Resources Gouncil, 122 |BLA 65,
67 (1992); In Re MII Qeek Salvage Tinber Sale, 121 1BLA 360, 362 (1991);
Andre C Gapella, 94 1BLA 181 (1986); Lhited Sates v. De Hsher, 92 IBLA
226 (1986). In Shell dfshore, Inc., 116 IBLA 246, 250 (1990), we held
that this requirenent is not satisfied if the appellant "has nerely
reiterated the argunents consi dered by the [decisi onnaker below, as if
there were no decision * * * addressing these points.” The BLMhas
provi ded a conprehensi ve EA ful ly addressi ng the Resources Gouncil's
argunents submtted during the public cooment period. The Resources
Qounci | 's resubmssion of its letter of April 4, 1994, wthout comment or
anal ysis, fails to affirmatively show why the Decision on appeal is in
error, asisrequired by 43 CF R § 4.412

[2] V& turn nowto a consideration of the Resources Gouncil's first
assertion of error on appeal. Responding to a cooment fromthe Resources
Qounci | that BLMshoul d di scuss the success and failures of previous
attenpts to control noxi ous weeds, BLMi ncl uded the fol | ow ng new
naterial inthe fina EA

Her bi ci de control has proven successful on several noxious weed
speci es over the last several years wthin the LRA [ Lakevi ew
Resource Area]. Qurrent herbicides approved for use on BLM
admni stered | ands include 2,4-D, dicanba, picloram and

ol yphosate. Additional herbicides, such as atrazine, clopyralid,
tebut hiuron, triclopyr, diuron, and chlorsul furon, are
incorporated into the FHS [F nal Environnental |npact Satenent]
for Vegetation Treatnent on BLMLands (Thirteen Véstern States);
these wll be available for use when approved and are covered by
the EA (BLMadmni stered | ands in Qegon and Véshi ngton are
currently under a court injunction for chemcal application under
the FHHS for Vegetation Treatnent.) Chemical application requires
the submi ssion of a Pesticide Use Proposal. Herbicide design
features as shown in Appendix 3 wll be used. Fertilization

nay be used to reduce noxi ous weeds by increasing conpetition

of desirable plant species or by direct effect.

(EA at 3.)

n appeal the Resources Gouncil asserts that it is prenature for BLM
to go forward wth the sprayi ng of noxi ous weeds wth the herbicides 2,4-D
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di canba, picloram and gl yphosate because it has not yet received PP s
aut hori zing the use of other herbicides. Additionally, the Resources
Qounci | argues that BLMshoul d not inpl enent its Decision to include
herbi ci dal treatnent of noxi ous weeds in the Lakevi ew Resource Area while
it is still under a court injunction "for chemcal application under the
FEHS for Vegetative Treatnent.” (SRat 2.)

V¢ find the Resources Qouncil's argunents to be wthout nerit. In
1987, the Lhited Sates Dstrict Gourt for the Ostrict of Oegon found
that the FHnal Northwest Area Noxious Véed Gontrol ProgramB S for
noxi ous weed control (as suppl enented in March 1987) contai ned a
"reasonabl y thorough di scussion of the significant aspects of the probabl e
envi ronnent al  consequences of the proposed actions of the BLM" and
partially dissolved an injunction prohibiting BLMfromal |l herbici de
spraying in the Sate of Qegon. 5/ As aresult of the partial
di ssol ution, BLMwas "pernmitted to use products contai ning the herbi ci des
D canba, gl yphosate, picloram and 2,4-Dto control and eradi cate noxi ous
weeds on public lands in Qegon.” Northwest Goalition for Alternatives to
Pesticides v. Hchard E Lyng, supra. The partial dissolution of the
injunction was affirned on appeal. See Northwest (oalition for
Aternatives to Pesticides v. Lyng, 844 F.2d 588 (9th dr. 1988).

The four herbicides considered in EA No. (R 93-013-03-01 to control
noxi ous weeds are the sane as those the Federal Dstrict Gourt found
permssible for use on Federal public lands in Qegon. The Resources
Qounci | asserts that BLMshould wait to treat noxi ous weeds wth the
approved herbicides until after other herbicides nay or nay not be
approved. This is nothing nore than a difference of opinion. The use of
those herbicides is not prohibited as a natter of |aw

The Resources ouncil's second assertion of error pertains to BLMs
finding that di canbba was approved for use on BLMadmni stered | ands. The
Resour ces Qounci | suggests that a PUP does not exist for dicanba. It
supports its assertion by alluding to a docunent in the record entitled
"1993 Qui dance for Pesticide Use Proposal s," stating that di canba' s use is
limted to Bureau of Indian Affairs range areas and noncrop-bearing | ands
not adjacent to habitation. (1993 Quidance for Pesticide Use Proposal s
at 2, itemB)

EA No. (R 93-013-03-01 contains a section entitled "Herbicide Design
Features,” (Appendix 3), stating that while the four chemcals are

5/ Hfective Mar. 1, 1984, the court had "enjoi ned the defendants from

all spraying of herbicides wthin Rgion Sx of the US Forest Service and
wthinthe BLMD stricts wthin the Sate of Qegon, until conpletion of a
VWrst Case Analysis, pursuant to * * * 40 R § 1502.22 in force [at the
ting]." Northwest Goalition for Alternatives to Pesticides v. Rchard E
Lyng, 673 F. Supp. 1019, 1021 (D Q. 1987).
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aut hori zed for use in the Lakesi de Resource Area, their actual application
w | depend on a nuniber of determnations. This section states:

Four chemical s are authorized for use under this decision. They
include 2,4-D, picloram dicanba, and gl yphosate. A list of new
approved formulations is available at the BLMDO strict Ofice.
The applicator wll use the herbicide to which the targeted weed
species is nost susceptible and will be of |east detrinent to
non-target vegetation. Prior to use of a specific chemca and
formul ation, the BLMw || conpl ete a Pesticide Use Proposal .

* * * * * * *

The chemicals wll be applied only in accordance wth the BPA' s
label. Al application nethods may be used for each herbici de
except gl yphosate, which will not be applied aerially.

(Appendi x 3, at 1.)

The record al so shows that the EAidentifies "an updated |ist of
"Herbi ci de Formul ations Approved for Use on BLMLands' * * * rel eased on
March 3, 1994." (Hnal EAat 14.) The herbicide formul ati ons approved for
use on BLM I ands incl ude four BEPA regi stered and approved formul ations for
dicanba and three for dicanba plus 2,4-D (FHle Attachnent 15, at 3, 4.)

The Resources QGouncil is correct inits assertion that a PP is
requi red before any chemcal formulation can be used on BLMI ands.
However, it incorrectly assunes that because a PUP for dicanba is not found
inthe record that dicanmba is not a herbicide approved for use on BLM
lands. Northwest Goalition for Aternatives to Pesticides v. Lyng, supra;
Her bi ci de Formul ations Approved for Use on BLMLands, supra at 3, 4.

V¢ find that EA No. (R 93-013-03-01 adequat el y examnes the effect
of the proposed weed control plan on native vegetation, special status
species, riparian, wetlands and watersheds, wldlife, fish, |ivestock and
wld horses, cultural resources and hunan health. The Resources Qouncil's
SRfails toidentify deficiencies in the EA and the June 6, 1994, FONS
that are premised on an error of law a denonstrable error of fact, or
whi ch show a failure to consider and anal yze an envi ronnental question
of consequence to the action under review The record indicates that BLM
took a "hard | ook" at the environnental consequences of its proposed weed
control plan.

A party chal lenging a FONS finding nust showthat the determnation
was premised on a clear error of law a denonstrable error of fact, or
that the analysis failed to consider a substantial environnental question
of nmaterial significance to the action for which the anal ysis was prepared.
Mere differences of opinion provide no basis for reversal of BLMs
Decision if it is reasonabl e and supported by the record on appeal. Serra
A ub, Toi yabe Chapter, 131 IBLA 342 (1994); The Seanboaters, 131 |IBLA 223
(1994); Southern Uah WIderness Alliance, 127 IBLA 331, 100 Interior Dec.
370 (1993).
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

RW Milen
Admini strative Judge

| concur:

C Randall Gant, Jr.
Admini strative Judge
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